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FILED
CLERK, U.S. DISTRICT COURT

DEC | 3 2007

CENTRAL DISTRICT OF CALIFORNIA
BY ol DEPUTY

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

ClOLUMBIA PICTURES, INC,, et 2:06-cv-01093 FMC-JCx
al.,
Plaintiffs,
ORDER GRANTING PLAINTIFFS’
VS. MOTION FOR TERMINATING
SANCTIONS
JUSTIN BUNNELL, et al.,
Defendants.

This matter came on for hearing on December 10,2007 on Plaintiffs’ Motion
for Terminating Sanctions Based on Defendants’ Willful Spoliation of Key
Evidence (docket no. 280), filed August 30, 2007. The parties were in possession
of the Court’s tentative decision to deny the motion. Following oral argument, the
matter was taken under submission.

Having considered the issues raised in oral argument, and reviewed the
evidence cited there and in the parties’ papers, and for the reasons and in the manner
set forth below, the Court hereby GRANTS the Motion.
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FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Plaintiffs are motion picture studios that own copyrights or exclusive
reproduction and distribution rights to numerous films and television programs.
Defendants operate a website, www.torrentspy.com, that enables users to locate
and download dot-torrent files. Using dot-torrent files and an independent
computer software program, a “BitTorrent” client, users join a peer-to-peer
network that facilitates the copying and distribution of the files that were the
subject of the users’ search. Defendants’ website thereby allegedly permits
Internet users to locate and download, view, store, and distribute unauthorized
copies of Plaintiffs’ copyrighted motion pictures and television shows. In this
way, Plaintiffs allege Defendants knowingly enable, encourage, induce, and
profit from the online piracy of Plaintiffs’ copyrighted works.

On February 23, 2006, Plaintiffs filed a Complaint for copyright
infringement. Numerous discovery disputes have arisen between the parties.

Plaintiffs now claim that Defendants willfully despoiled evidence in four ways:

1. Deletion and Modification of Torrentspy User Forums Postings

Plaintiffs claim that Defendants responded to the filing of this lawsuit with
a plan to delete and modify “hundreds or thousands” of postings on Torrentspy
forums whose content included references to copyright infringement. (Mot. at 4-

8.) In a private forum posting, “Xanthus™' informs its volunteer moderators:

l“Xanthus” is Defendant Wes Parker. (Parker Am. Decl. § 12.)
Parker/Xanthus was the only person in Torrentspy’s “senior management” who
engaged with the forum’s volunteer moderators, including MaggiePixel/Ayn

Shipley. (/d. at ] 11-12.)
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We need to make sure that these forums stay clear of anything related to

piracy. If people talk about piracy or ask for pirated works, then it can be

used against us in court. Please make sure to be on the watch for these

kinds of things and remove them promptly. I’d even recommend using the

search engine to find past threads that may hurt us.
(March 2, 2006 posting by “Xanthus,” Fabrizio Decl. Ex. 8.) Xanthus’s post
yielded a number of responses and proposals from moderators. On March 6,
2006, moderator “MaggiePixel” (whose real name is Ayn Shipley) suggested that
each moderator review forum threads “for content, and clos[e] threads if
possible.” (Posting by MaggiePixel, Fabrizio Decl. Ex. 8 at 262.) She proposed
the creation of a hidden forum called “Archived Threads” and concluded, “From
a legal point of view, we need Xanthus’s input on whether hiding the threads is
sufficient, or whether he feels the need to have the archivable threads physically
removed.” (Id. at 262-263.) Xanthus posted: “MaggiePixel, this proposal is
perfect for our needs. Let’s go ahead with this plan.” (/d. at 264.)

Forum postings were modified to replace the names of copyrighted works
with, for example, “[some movie 1]” and “[some movie 2].” (Dec. 15, 2005
posting by “Flareup,” edited by MaggiePixel on March 5, 2006, Fabrizio Decl.
Ex. 9 at 291-92; Dec. 4, 2005 posting by “Mikeb353,” edited by MaggiePixel on
March 4, 2006, Fabrizio Decl. Ex. 10 at 295; Shipley Depo. 74: 10-24, 75: 14-
25.) Two forum threads were deleted entirely: a thread on how to “crack” or
bypass the copyright security on electronic games and a glossary of terms like
CAM, TS, DVDSCR, and Telecine.? (Shipley Depo. 59: 13-25, 60: 1-25, 65: 4-

2These terms refer to various means of copying existing programs: “CAM”
refers to copies of films made by using a hand-held camera in a movie theater.
Stephen Bates, Coming Soon to a P.C. Near You: The Past, Present, and Future
of Movie Copyright Infringement on the Internet, 5 VA. SPORTS & ENT. L.J.

3
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8.) This process was implemented to “clean up” the site in response to the
lawsuit, with an eye to avoiding future complaints of copyright infringement.
(Parker Am. Decl. at §] 18.) Torrentspy claims that it assumed Plaintiffs would
have already seen the existing forum postings. (/d.) Thus, its intention was not
to destroy evidence but to “steer clear of anything related to piracy.” (/d. at q
19.) This contention is simply not believable. The destruction of evidence
clearly relevant on the issue of copyright infringement cannot be justified by the
assumption that it’s already been viewed by the plaintiffs.

Most piracy-related threads were closed and removed from public view,
leaving their content intact, rather than modified. (Id. at 21.) In total,
MaggiePixel estimates that she reviewed 2,792 forum threads. (Shipley Depo.
65: 6-7.)

Vbulletin, the software Torrentspy uses to operate the forums,“does not
save material which has been edited from a forum post.” (Parker Am. Decl. §5.)
Parker claims the forums are tangential to Torrentspy’s main operation (the
exchange of data over a peer-to-peer network). Torrentspy considered the

forums as another way to garner advertising revenue and left the content

97,110 (2005); Shipley Depo. 61: 7-13. “TS” stands for “Telesync,” and refers
to copies of films made by setting up a camera in the projection booth during the
playing of a film. Shipley Depo. 61: 15-23, 62: 5-8. “TC” refers to Telecine, a
method of copying film to video (which has a legitimate use in film
preservation). See NATIONAL FILM PRESERVATION FOUNDATION, THE FILM
PRESERVATION GUIDE: THE BASICS FOR ARCHIVES, LIBRARIES, AND MUSEUMS
48 (2004), available at www filmpreservation.org/preservation/fpg.pdf.
“DVDSCR” refers to DVD Screeners, copies of films distributed for limited
purposes, like advance criticism or consideration for awards, and not meant to be
distributed further. See Bates at 110 n.120; Shipley Depo. 63: 24-25, 64: 1-15.

4
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unmonitored.”> This benign neglect ended upon the institution of this suit. (/d. at

196-9.)

2. Deletion of Directory Headings Referencing Copyrighted Works

TorrentSpy maintained a directory of torrents available for download,
which included entries for major television shows. The telelvision directory
contained hundreds of entries, in alphabetical order, e.g., According to Jim,
Adventures of Superman, ALF, All in the Family, American Idol. (Fabrizio
Decl. Ex. 12; Shipley Depo. 83: 9-15.) Defendants have deleted these directory
headings. (See Fabrizio Decl. Exs. 12-15; Shipley Depo. 83: 16-18; 91: 2-8.)
The torrents filed under these headings were not deleted from the web site, but
moved to headings like “TV-Unsorted.” (Shipley Depo. 91: 2-8, 13-22.)

Prior to March 2006, the Torrentspy website had categories for CAM,
Telecine, Telesync, and DVD screeners, which were eliminated as part of the
“cleanup” of the site. (Shipley Depo. 82: 16-25, 83: 1-2.) For example, on
March 15, 2006 MaggiePixel posted the following:

“CAM/TS/TC/DVDSCR sub-categories in the Movie category are being merged
into the Movie-unsorted area. New submissions can be placed there, so that site
mods/admins are not liable for the creation/management of them.” (Fabrizio
Decl. Ex. 8 at 283; Shipley Depo. 93: 23-25, 94: 1-2.) Wes Parker made this
change himself. (Shipley Depo. 31: 13-21.) No dot-torrent files in these
categories were deleted from the site, but instead moved to the “Unsorted”
category. (Id. at 92: 6-10.)

3The forums addressed many topics, including exchanges on user-
generated content; debates on the importance of copyright protection; reviews
and critiques of popular culture; and discussions and trouble-shooting advice for
the main site. (Parker Am. Decl. § 10.) Defendants admit some users discussed
how to use Torrentspy’s services for exchanging pirated works. (/d. at9.)

5
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Plaintiffs contend that, to date, Defendants have not produced previously
existing, unaltered versions of their directories, contrary to Defendants’
representations to the Court. (Parker Am. Decl. § 22; Fallow Decl. § 5.) The
previous directory headings may be available to Plaintiffs as cached on web sites
such as Google. (Parker Am. Decl. §22.)

3. April 2007 Destruction of User IP Addresses

Plaintiffs contend that Defendants have prevented them from determining

the extent of infringement fostered by the Torrentspy site and whether
Defendants themselves directly infringe on Plaintiffs’ copyrights by uploading
files. Defendants have claimed not to have full IP addresses* and have produced
lists of IP addresses with the fourth octet missing. Wes Parker testified under
oath that Torrenspy has never recorded full IP addresses. (Fabrizio Decl. Ex. 4
at 175-76) In fact, the record reflects forum conversations between moderators
indicating that records of full IP addresses do exist. In a March 1-3, 2006 forum
thread between moderators MaggiePixel and Cabana Bob,” MaggiePixel asks for
four IP addresses to be banned. (Fabrizio Decl. Ex. 30.) She provides the full IP
addresses (e.g., “165.228.130.11.”). (/d.) Other postings describe the process
for banning users by username and IP address. (Forum Thread, February 28-
March 2, 2006, Fabrizio Decl. Ex. 32; see also Fabrizio Decl. Ex. 33.) In these
posts, the moderators refer to and occasionally provide lists of, the complete IP
addresses of banned users. (Id.; see also Forum Thread, July 7, 2006, Fabrizio
Decl. Ex. 35; Ex. 36.)

“An IP address “consists of four numbers separated by a dot. Each of
those numbers is called an octet, and that number can range in value from 0 to
255.” (Depo. Robert Clymer 43: 21-25, Fabrizio Decl. Ex. 2)

5Cabana Bob’s real name is Robert Clymer. (Parker Am. Decl.  36.)

6
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E-mail exchanges between Xanthus (i.e., Wes Parker),
“support@torrentspy.com,” and “justin@baventures.com” (Justin Bunnell), that
discuss reinstating banned IP addresses include complete IP addresses. (Fabrizio
Decl. Ex. 37.) Torrentspy moderators recall that Torrentspy recorded full IP
addresses (all four octets) until about April 2007. (Shipley Depo. 36: 15-25, 89:
15-21; Fabrizio Decl. Ex. 1 at 17; Clymer Depo. 44: 12-16, 51: 9-18, Fabrizio
Decl. Ex. 2 at 131; Dennis Decl. § 37.) Defendants were ordered by Magistrate

Judge Chooljian to produce these IP addresses as part of server logs on February
13, 2007.

4. Identities and Addresses of Site Moderators

Defendants stated, under oath, in responses to interrogatories that the true
names and addresses of Torrentspy’s volunteer forum moderators were
unknown, and that they were known to defendants only by their nicknames or
“handles”and email addresses. (Fabrizio Decl. Ex. 48 at 18) Defendants retort
that most of their interactions with the volunteer moderators took place over
Instant Messenger, using Internet “handles” rather than legal names (e.g.,
“MaggiePixel” for Ayn Shipley). (Parker Am. Decl. §36.) To the extent
Torrentspy has records of moderators’ legal names and addresses, this
information is “scattered like a needle in a haystack of other communications.”
(1d.)

Ayn Shipley’s deposition testimony contradicts Defendants’ explanation.
Shipley states that she sometimes used her real name in communications with
Defendant Wes Parker. (Shipley Depo. 19: 10-17, Fabrizio Decl. Ex. 1 at 19.)
In addition, she sent the names and addresses of moderators to Parker so that he
could send them Torrentspy T-shirts. (Id. at 10: 18-25, 11: 19-22, 12: 14-20.)
Wes Parker testified that he took two or three of the forum moderators to Las

Vegas as a thank-you gift. (Fabrizio Ex. 4 at 178-180.)

7
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The evidence also demonstrates that Defendants Parker and Bunnell
improperly attempted to influence the testimony of site moderators. This
apparently was done by implying in instant messages and in telephone
conversations that TorrentSpy would pay moderators’ legal fees only if the
moderators agreed to testify to certain things or to withhold requested evidence,
such as their personal computer hard drives. (Shipley Depo. 32: 9-11, 20-25, 33:
1-2, 24-25, 34: 1-6; Clymer Depo. 9: 17-25, 10: 1-5, 8-18, 25, 11: 1-6.) Shipley
testified that she was told she should delay responding to requests that she turn
over her hard drive until the “magic date” of August 2, 2007 (/d. at 34: 7-11),
which happened to be the discovery cut-off date in this case. Robert Clymer
described Defendant Bunnell, during a conversation about Torrentspy paying for
Clymer’s legal fees, as pressing him to answer the question, ““Well, let me just
ask you how you would answer—you never actually banned user by [P address,
right?”” (Clymer Depo. 10: 6-18.)

Defendants adamantly deny this characterization of their conversations
with moderators. (Bunnell Decl. q 6; Parker Am. Decl. § 39; see also Shipley
Depo. 35: 21-25.) Bunell states that “magic date” is a phrase not found in his
vocabulary. (Bunnell Decl. §4.) Rather, Bunnell and Parker believe Shipley
may have heard the date August 2 in reference to the commencement of Parker’s
annual vacation, not to the date of discovery cut-off in this case. (/d.; Parker
Am. Decl. § 38.) Paying for moderators’ legal fees was “an obvious topic for
discussion” once they were served with subpoenas, especially since many
moderators are students without the means to hire counsel. (Parker Am. Decl.
37,40.)

% % %

On August 30, 2007, Plaintiffs filed the instant Motion for Terminating

Sanctions Based on Defendants’ Willful Spoliation of Key Evidence.
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STANDARD OF LAW

Spoliation occurs when a party destroys evidence after receiving some
notice that the evidence was potentially relevant to litigation, thereby impairing
the non-spoiling party’s “ability to go to trial or threaten[ing] to interfere with
the rightful decision of the case.” United States v. Kitsap Physicians Serv., 314
F.3d 995, 1001 (9th Cir. 2002); United States ex rel. Wiltec Guam, Inc. v.
Kahaluu Constr. Co., 857 F.2d 600, 604 (9th Cir. 1988). A court may sanction
spoliation by: imposing monetary sanctions; instructing the jury to draw an
adverse inference against the despoiling party; excluding testimony based on
despoiled evidence proffered by the despoiling party; or, if willfulness is found,
entering default judgment against the despoiling party. UMG Recordings, Inc. v.
Hummer Winblad Venture Partners et al., 462 F. Supp. 2d 1060, 1066 (2006).

The Court’s authority to sanction a party for despoiling evidence derives
from two sources: “the inherent power of federal courts to levy sanctions in
response to abusive litigation practices, and the availability of sanctions under
Rule 37 against a party who “fails to obey an order to provide or permit
discovery.”” Leon v. IDX Sys. Corp., 464 F.3d 951, 958 (9th Cir. 2006) (quoting
Fed. R. Civ. P. 37(b)(2)). Entry of default judgment is an appropriate sanction
only where spoliation is “due to willfulness, bad faith, or fault,” resulting in
unfair prejudice to the opposing party that no lesser sanction can remedy. In re
Exxon Valdez, 102 F.3d 429, 432-33 (9th Cir. 1996); United States ex rel. Wiltec
Guam, Inc., 857 F.2d at 603. In deciding whether to enter default judgment as a
sanction, the Court must weigh a number of factors: “(1) the public’s interest in
expeditious resolution of litigation; (2) the court’s need to manage its dockets;
(3) the risk of prejudice to the party seeking sanctions; (4) the public policy
favoring disposition of cases on their merits; and (5) the availability of less

drastic sanctions.” Anheuser-Busch, Inc. v. Natural Beverage Distribs., 69 F.3d
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